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to any law that they may see fit to choose, unless, of course,
it is also the proper law according to the objective standard.
A distinction must be drawn between the creation of a binding
obligation and the reciprocal rights and obligations that arise
once the valid obligation has been established. The preliminary
question, whether the parties are contractually bound, the one
to the other, must in the nature of things be governed by a law
independent of their volition.1 It must be governed by the law
to which the contract naturally belongs, ascertained objectively
in the light of all the circumstances. If, for instance, that law is
English, a party under twenty-one years of age will not be
legally bound merely because he is of full capacity by some
other law expressly chosen to govern the contract. 'Allowing
the parties to choose the law In this regard involves a delegation
of sovereign power to private individuals/2 That autonomy has
no place in the choice of a law to govern the creation of a
contract has been affirmed more than once by eminent judges
in the common law countries.

'Some law must impose the obligation, and the parties have nothing
whatsoever to do with that, no more than with whether their acts are
torts or crimes.'3

'Parties cannot by agreeing that their contract shall be governed by
the law of a foreign country exclude the operation of a peremptory rule
otherwise applicable to their transaction.'*

CI do not believe that parties are free to stipulate by what law the
validity of their contract is to be determined.'5

Position     Though it seems almost a truism that the law to determine

1 "bVgrL whether a binding obligation has been created cannot be left to

tuitous the free will of the parties, the fact is of such fundamental im-

contract pOrtance j.^ jt may not fce out of p]ace to substantiate it by a

series of elementary hypotheses.

Suppose that a written agreement is made in England between two
Englishmen by which A agrees to pay ^500 a year for five years into
a London bank to the credit of 5's account.
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